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Inre: ) Clerk, Environmental App ﬁm/
)  UIC Appeal Nos. 14-7thsesgh 14-190 £/
Windfall Oil & Gas, Inc. ) -
)
UIC Permit No. PAS2D020BCLE )
)

ORDER DENYING MOTIONS FOR RECONSIDERATION

Before the Environmental Appeals Board (“Board”) are two motions seeking
reconsideration of the Board’s June 12, 2015 Order Denying Petitions for Review entered in the
above-captioned matter. See In re Windfall Oil & Gas, Inc., UIC Appeal Nos. 14-73 through 14-
190 (EAB June 12, 2015) (“EAB June 12 Order”). Richard L. Atkinson and Marianne Atkinson
filed these motions on June 25, 2015. U.S. EPA Region 3 (“Region”) filed a respohse opposing
both motions on June 30, 2015. For the following reasons, the Board denies each of the motions
for reconsideration.

A motion for reconsideration “must set forth the matters claimed to have been
erroneously decided and the nature of the alleged errors.” 40 C.F.R. § 124.i9(m).
Reconsideration generally is reserved for cases in which the Board is shown to have made a
demonstrable error, such as a mistake of law or fact. In fe Knauf Fiber Glass, GmbH, PSD
7 Appeal Nos. 98-3 through 98-20, at 2-3 (EAB Feb. 4, 1999) (Order on Motions for
Reconsideration); In re Ariz. Mun. Storm Water NPDES Permits, NPDES Appeal No. 97-3, at 2
(EAB Aug. 17, 1998) (Order Denying Motion for Reconsideration). The reconsideration process

“should not be regarded as an opportunity to reargue the case in a more convincing fashion.” In



re S. Timber Prods., Inc., 3 E.A.D. 880, 889 (JO 1992), quoted in In re Knauf Fiber Glass,
GmbH, PSD Appeal Nos. 99-8 thr(;ugh 99-72, at 2 (EAB Feb. 10, 2000) (Order Denying
Motions for Reconsideration); see also In re Town of Ashland Wastewater Treatment Plant,
NPDES Appeal No. 00-15, at 2 (EAB Apr. 9, 2001) (Order Denying Motion for
Reconsideration) (citing Knauf, at 2 (Feb. 10, 2000)). Federal courts employ a similar standard.
See, e.g., Publishers Res., Inc. v. Walker-Davi; Publ’ns, Inc., 762 F.2d 557, 561 (7th Cir. 1985)
(“Motions for Reconsideration serve a limited funcﬁon: to correct manifest errors of law or fact
or to present newly discovered evidence. Such motions cannot in any case be employed as a
vehicle to introduce new evidence that could have been adduced during the pendency of the
[original] motion. * * * Nor should a motion for reconsidération serve as the occasion to tender
new legal theories for the first time.”) (citation omitted); Ahmed v. Ashcroft, 388 F.3d 247, 249

(7th Cir. 2004).

Richard L. Atkinson Motion

In his original petition before the Board, Mr. Atkinson expressed concern regarding the
alleged over-pressurization of the annulus of the long string casing and the “serious
consequences” that could résult. See Petition for Review, UIC Appeal No. 14-188, at 3.

Because Mr. Atkinson did not raise this issue during the comment period on the draft permit,
however, this issue was not preserved for review with the Board. See 40 C.F.R.

§ 124.19(a)(4)(ii) (“Petitioners must demonstrate, by providing specific citation to the
administrative record, including the document name and page number, that each issue being
‘raised was raised during the public comment period * * *.”). The Board therefore denied review.

See EAB June 12 Order at 55 n.42. The Board stated further, as follows:



Moreover, the Permit contains casing and cementing requirements designed to prevent
the movement of fluids into or between underground sources of drinking water. See
Permit pt. III.A.2 (Casing and Cementing). In addition, the Permit prohibits injection
until the permittee demonstrates that the well has mechanical integrity. See Permit pt.
III.A.4 (Mechanical Integrity). Finally, the Permit includes provisions to prevent over-
pressurization and protect USDWs.
Id. In his motion for reconsideration, Mr. Atkinson concedes that the issue was not raised during -
the public comment period but argues that the Board should nevertheless reconsider its decision
denying review. See [Richard L. Atkinson] Motion for Reconsideration of EAB Order Denying
Petitions for Review at 1 (June 23, 2015). In support of his motion, Mr. Atkinson reiterates his
assertion that the permit should include provisions to avoid over-pressurization. This assertion is
insufficient to overcome the requlatory requirement in 40 C.F.R. Part 124 that issues must be
preserved for review in order to be considered by the Board. Mr. Atkinson also raises a new
argument that the permit should require the use of drilling mud in the annulus and a drilling mud
pressure gauge to ensure that over-pressurization does not occur. Id. Because this latter
argument was not raised either in his comments or in the petition for review, however, it too is
not appropriate for consideration now. Reconsideration is not an opportunity to reargue a case in
a more convincing fashion or to present new arguments or evidence that could have been
presented earlier. See In re Envtl. Disposal Sys. Inc, UIC Appeal No. 07-01 (EAB July 27, 2007)
(Order Denying Motions for Leave and for Reconsideration). Because Mr. Atkinson has not

identified any demonstrable error in the Board’s decision on his petition, the Board denies his

motion for reconsideration.




Marianne Atkinson Motion

In her petition for review (UIC Appeal No. 14-187), Ms. Atkinson expressed concerns
about the injection of additives such as corrosion inhibitors in addition to the injection fluids
listed in the permit. See EAB June 12 Order at 54. The additives are listed in the permit
application. Id. at 54-55. In responding to public comments on this issue, the Region stated that
“the additives are not added to the [injection] fluid for purposes of disposal but rather to prevent
corrosion in the injection well, and are often also used in production wells. The proper operation
and maintenance of a Class II well can require use of such additives.” Response to Coinments
for the Issuance of a [Underground Injection Control (“UIC”)] Permit for Windfall Oil and Gas,
Inc. at 19 (Administrative Record 46). As the Board stated, the corrosion inhibitors, referred to
as “Alpha 2278” and “Alpha 3207, are listed in Attachment “O” to the Permit applicatiori. EAB
June 12% Order at 54-55. Because Petitioneis failed to substantively confront the Region’s
response to comments on this issue or demonstrate that the Region clearly erred or abused its
discretion, the Board denied review. Id. at 55.

In her motion for reconsidération, Ms. Atkinson again raises concern about the alleged
underground injection of corrosion inhibitors. See [Marianne Atkinson] Motion for
Reconsideration of EAB Oider Denying Petitions for Review at 1 (June 23, 2015). In addition,
the motion expresses concern that Windfall could decide to use additional additives that could
endanger underground sources of drinking wa‘ier (“USDW?s). Id. at 1-2. Ms. Atkinson,
however, does not establish any factual or legal error by the Board in denying review on this
issue. Accordingly, there is no basis for reconsideration in this matter. Moreover, as the Board
stated in its June 12% Order, the Region appropriately recognized concerns with respect to

drinking water safety and explained in detail its conclusions that the permit will protect USDWs



in accordance with the requirements of the federal UIC regulations. This satisfies the Region’s
obligations under the law. See EAB June 12 Order at 36. Further, the permit sets forth detailed
construction and operating requirements, as provided in the applicable UIC regulations, designed
to achieve the overarching purpose of the Safe Drinking Water Act and the UIC regulations: to
protect USDWs. Id. at 36-37. Nothing in the motion for reconsideration indicates that the Board
erred in this determination.

For the reasons stated above, none of the arguments raised by Mr. Atkinson or Ms.
Atkinson establish any error by the Board in denying review of the petitions. Accordingly, the
Board denies the motions for reconsideration. ‘

So ordered.!

Dated: M b, 20/5
ENVIRONMENTAL APPEALS BOARD

By: PUdbn wi - Sz ddt—

Leslye M. Fraser
Environmental Appeals Judge

! The panel deciding this matter is comprised of Environmental Appeals Judges Leslye M. Fraser
and Kathie A. Stein.
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